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In many ways the constitution of newly independent Kosovo (“the Constitution”) represents the high hopes of its framers.
 The document articulates a vision of a liberal democratic Kosovo with strong civil and political rights, protections for minority communities, and a market economy. It sees Kosovo integrated into Europe and the international community. Given those aspirations, the drafters of the Kosovo constitution missed an opportunity to place their country at the forefront of the move toward extending broad constitutional protection for labour rights. 
The defence of labour rights are particularly important given the poor state of governance of the labour market. When the United Nations Interim Administration Mission for Kosovo (“UNMIK”) took control of the region in 1999, the labour market lacked almost any effective regulation.
 The rejection of Yugoslav / Serbian law left Kosovo with only pre-1989 labour laws designed for a more affluent, Communist economy structured around worker councils.
 A rampant grey market put workers in a very vulnerable position.
 
In the face of these bleak facts on the ground, the constitution does protect some basic fundamental labour rights. It does not, however, explicitly protect collective bargaining or the right to strike. Article 24 guarantees equality before the law
 and prohibits discrimination on a number of grounds.
 Article 28 prohibits slavery
 and forced labour and trafficking in persons.
 Article 44 guarantees freedom of association
 and subsection 2 protects the right of workers to establish trade unions and to organize with the intent to protect interests.
 Finally, Article 49 guarantees the right to work
 and the individual freedom to choose a profession and occupation.

The failure to protect collective bargaining cuts to the internationally defined core of labour rights. The 1944 Declaration of Philadelphia, which makes up part of the International Labour Organization (“ILO”) constitution, included the right and Convention no. 98 specifically strengthened the right to organize and collective bargaining.
 Further, the 1998 ILO Declaration of Fundamental Principles and Rights at Work made it clear that all members, whether they had ratified the relevant convention or not, are obliged to effectively recognize collective bargaining.
 
The Kosovo constitution also does not recognize newer labour rights. Though not explicitly mentioned in a convention or recommendation, the right to strike has been implicit in a number of ILO conventions and has widely been considered to be protected.
 Article 28 of the European Union Charter of Fundamental Rights includes not only collective bargaining, but also the right to engage in collective action such as a strike.
 Article 27 ensures that workers have access to information necessary for effectively negotiating. The UN International Covenant on Economic, Social and Cultural Rights (“ICESCR”) also protects the right to strike.
 The Article 22 of the Constitution lists eight international human rights documents that have force and effect in the country over and above Kosovo law; the article notably omits the ICESCR but includes its counterpart, the International Convention on Civil and Political Rights.
These shortcomings place the constitution of Kosovo squarely at odds with contemporary trends in the constitutional recognition and protection of labour rights as fundamental rights. New normative justifications for protecting labour rights have emerged in response to the restructuring of the global economy that has shifted the focus of developed economies from manufacturing to services, Fordism to post-Fordism; this change has rendered conventional supports for labour rights less effective and necessitated a new approach.
 Increasingly labour rights are being re-conceptualized as fundamental rights that are essential to democratization and development.
 
In many ways the framers of the Constitution crafted an ambitious agenda for the fledgling democracy. When it comes to labour rights, however, they did not set their sights high. Despite the drafters’ omissions, there is still room for the courts to interpret labour rights broadly. The guarantee of freedom of association can be read—as it has in countries with older constitutions—to include the right to collective bargaining and/or to strike. As Kosovo’s democracy consolidates and its economy integrates into that of Europe and the world, the economic and social well-being of its citizens may very well the resolution of these issues.
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