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Although many states have ratified international human rights treaties and conventions prohibiting the use of child soldiers in armed conflict, some continue to violate children’s rights by recruiting them or allowing other non-State armed groups to do so. Presently, child soldiers are used in Afghanistan, Burundi, Chad, the Central African Republic, Colombia, DRC, Myanmar, Nepal, the Philippines, Somalia, Sudan, Sri Lanka and Uganda.

In order to transform the protection offered by international human rights law into reality, a tougher enforcement regime is required. One successful method of enforcement is creating ad hoc tribunals, such as the Special Court of Sierra Leone. In 2007 it convicted four individuals for recruiting and using child soldiers and is currently trying former Liberian President Charles Taylor on such charges.
 However, as with other ad hoc tribunals, it was established post-conflict thereby providing no enforcement of child rights in ongoing conflicts. A new regime envisioning such enforcement has been attempted by Security Council Resolution 1612
 which adopted the monitoring, reporting and compliance mechanism proposed by the 2005 Report of the Secretary-General on Children and Armed Conflict.
 The mechanism operates at three levels: the country, headquarters and “destinations of action”. At the country level, networks consisting of UN actors, government institutions and NGOs gather information on the recruitment of child soldiers. At the Headquarters level, which is headed by the Office of the Special Representative of the Secretary-General for Children and Armed Conflict, this information is integrated to create monitoring and compliance reports containing recommendations to the destinations for action. The bodies that constitute the destinations for action—National Governments, the Security Council (SC), the General Assembly, the International Criminal Court (ICC), and the Commission on Human rights—are to then take concrete actions to ensure compliance of violators. The SC was to take targeted measures against parties that were showing insufficient progress in terms of ceasing violations. Since “conscripting or enlisting children under the age of fifteen years” into an armed force or “using them to participate actively in hostilities” is a war crime which the ICC has jurisdiction,
 the ICC was supposed to create a deterrent effect. 
Unfortunately, there are shortfalls in the compliance part of the mechanism. The only destinations of action where enforcement can be effective, through the imposition of actual consequences, are the ICC and the SC.  For in many cases National Governments are the violators and the remaining destinations of action can only provide recommendations. However, the SC has only imposed the consequence envisioned by the mechanism against one violator.
 The continued use of child soldiers without impunity was highlighted by the 2007 annual Report of the Secretary-General on Children and Armed Conflict.
 It listed 58 parties in 13 countries who are recruiting and using child soldiers, and a total of 14 countries have been listed in the Reports since 2002.
  The Report made important recommendations regarding the compliance part of the mechanism including the imposition of sanctions by the SC against persistent violators and referral by the SC of such situations to the ICC. 
 The ICC can only proceed if the crimes are committed in a State Party to the Rome Statute or the nationality of the violator is a State Party, unless it is referred by the SC.
 For example, the ICC could only bring a case against Sri Lanka if it receives a referral from the SC. Consequently, the SC referral to the ICC would eliminate barriers to the ICC’s ability to prosecute violators and thus be an effective compliance instrument.
Although the SC has not demonstrated its intention to act on this recommendation, perhaps the current trial of Thomas Lubanga—the first trial of the ICC—will give the SC more confidence in the ICC’s ability to be an effective instrument of compliance.  Lubanga, former head of the Union of Congolese Patriots, is charged with the war crime of enlisting and conscripting children under the age of 15 and using them to participate actively in combat.
 The situation in Congo was referred to the ICC by the Congolese government in March 2004, and Lubanga was arrested in March 2006.
 Although this trial is a great milestone, one must keep in mind that if DRC was not party to the Rome Statute, without a SC referral this prosecution would be not be occurring. 
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