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Canada reserves a right to bar foreign investment over a certain amount without giving reasons. The law gives discretion in sanctioning private economic decisions worth millions of dollars to a government minister. Although Canada as a sovereign state has a right to regulate capital inflows, there are several legal and policy reasons to reform the current system. 

Governments can screen capital inflows for such attributes as size, origin, destination industry, etc. Investments matching certain criteria may face a range of regulation: from registration to ban. To justify regulation, states cite economic, cultural, or national security reasons. Canada's right to screen foreign investment stems from its sovereign jurisdiction over its territory in international law. This right is subject to restrictions under treaties, conventions, or international customary law.

In Canada, the Investment Canada Act (ICA), enacted in 1985, regulates foreign investment screening using a test of “net benefit” to Canada. All foreign investment over a certain amount is subject to ICA review. The screening threshold depends on the industry and the WTO membership of the foreign investor’s state. A designated Minister (currently, the Industry Minister) is responsible for the administration of the ICA. Only one foreign investment project has been rejected under the ICA: Industry Minister Jim Prentice blocked a $1.3 billion acquisition of a Canadian space technology company by a US corporation in 2008.

The Minister’s decision raised eyebrows in the business law community. Some lawyers urged foreign investors to pay more attention to the screening process in Canada. Some also criticized the decision for a lack of published reasons. While the secrecy of the process is certainly a serious issue, Canada’s foreign investment screening deserves even greater scrutiny. It seems to suffer from three major problems: it is unreasonable, unfair, and ineffective.

First, the net benefit standard is too broad to be reasonable. The law should say what specific risks uniquely associated with foreign investment attract regulation above and beyond standard controls such as antitrust policy. Second, the decision process is secret. It gives little notice and guidance to private parties making business decisions, and it raises the spectre of unfair and arbitrary government action. Third, chances are the screening is ineffective in its stated goal of net benefit to Canada. Besides denying the right of two private parties, one of which is usually Canadian, to perform a mutually beneficial transaction, the screening process can deter foreign investors wary of legal unpredictability and costs of making a case to the Minister.

Canada should replace its vague cost-benefit approach to foreign investment with screening for specific, well-defined harm. It will give sufficient guidance to foreign investors and reduce their compliance costs. This policy may help reverse Canada’s declining share of foreign investment among G7 and OECD countries.  Committing foreign investment screening to specific, transparent rules and principles will also make it fairer. Full ministerial discretion is the lowest possible standard of review that should only be reserved for insignificant cases.

Foreign investment subject to screening involves large financial, managerial, and legal resources. Many Canadian jobs are often at stake. Government intervention with private decisions of this magnitude should conform to a standard higher than mere discretion. For example, although Australia also screens foreign investment, the government has the burden to give reasons for barring an investment project.

Extra regulation for foreigners should have a rational connection to harm unique to foreigners. One strong reason to screen foreign investors is national security. This is the approach followed in the US, where most screening is voluntary and subject to guidelines, and mandatory screening applies only if the investor is controlled by a foreign government, and if there is a risk to critical infrastructure. Limiting foreign investment screening to national security grounds on the basis of an exhaustive list of rules and principles can rationalize the process and make it fairer and more predictable for foreign investors. It will also minimize opportunities for arbitrary government action.

